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No. 6187. 

The New Negro Alliance, a Corporation, etj al., 

Appellants, 

vs. 


Harry Kaufman, Inc., a Corporation. ! 


a Supreme Court of the District of Columbik. 

I 

In Equity. 

No. 56586. 

j 

Harry Kaufman, Inc., a Corporation, Plaintiff, 


The New Negro Alliance, a Corporation; J.j Aubrey 
Davis and Frank Thorne; Intercollegiate League of In¬ 
dustrial Democracy, an Unincorporated body,! Defend¬ 
ants. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Couift of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the following 
papers vrere filed and proceedings had, in the above-entitled 
cause, to wit: 


i 
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1 Amended Bill of Complaint for Restraining Order 

and Injunction. 

Filed December 29, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Court of Equity. 

Equity. Xo. 56586. 

Harry Kaufman, Inc., a Corporation, Plaintiff, 

vs. 

The Xew Xegro Alliance, a Corporation; J. Aubrey 
Davis and Frank Thorne; Intercollegiate League of In¬ 
dustrial Democracy, an Unincorporated Body, Defend¬ 
ants. 

The leave of the court being first had and obtained, the 
plaintiff files this,! its amended bill of complaint, and re¬ 
spectfully shows: 

1. That plaintiff is a corporation organized under the 
laws of and doing business in the District of Columbia, 
and files this suit in its own right. 

2. That the defendant, The Xew Xegro Alliance, is a 
corporation organized under the laws of the District of 
Columbia and is sued in its own right. 

3. That the defendants, J. Aubrev Davis and Frank 
Thorne are residents of the District of Columbia, are ad¬ 
ministrator and acting administrator, respectively, of the 
executive council of the defendant, The Xew Xegro Alliance, 
and are sued as officers of said corporation and individ¬ 
ually. 

4. That the defendant, Intercollegiate League of Indus¬ 
trial Democracy, is an unincorporated body having a large 

number of members too numerous to mention and 

2 whose names are unknown to the plaintiff. 

5. That the plaintiff is the owner and operator of 
a department store, situated at 1316-1328 Seventh Street, 
Xorthwest, Washington, D. C., which is in a community 
composed of both white and colored persons; that a por¬ 
tion of the plaintiff’s business is represented by colored 
patrons. 
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6. That the plaintiff has among its employees |a number 
of colored persons as well as a number of whit& persons, 
That it is essential and necessary for the propejr conduct 
of the plaintiff’s business to retain said white ejmployees, 
without which plaintiff’s business cannot be operated suc¬ 
cessfully. 

* i 

7. That the defendant corporation, The New Negro Al¬ 
liance, is a corporation composed of colored persons, the 
purpose of said corporation, it is alleged, is for the advance¬ 
ment of the economic position of colored peoplethe said 
corporation has alleged that it represents more than fifty 
thousand negroes of Washington. 

8. That the defendants have heretofore made jarbitrary 
and summary demands upon the plaintiff that it discharge 
many of its white employees and replace them biy colored 
persons who have the approval of the defendants. 

9. That the plaintiff has offered to create positions in 
its store and fill said positions by colored persons ap¬ 
proved by the defendants, but the defendants have refused 
said offer, still demanding that the plaintiff discharge a 
number of its white employees and replace therp by col¬ 
ored. The demands of the defendants go to the jextent of 
requiring the plaintiff to place behind its sales j counters 
colored and white employees working side by side, with¬ 
out regard to the natural and inevitable result of such a 

situation. 


3 10. That the defendants have written to the plain¬ 

tiff letters in which they threaten the plaiptiff that 
they will cause the ruination of plaintiff’s business unless 


the plaintiff accedes to their demands; that the defendants 
have orally threatened to cause the store of thej plaintiff 
to be picketed by its members and advertised las being 


unfair to colored people, and that they do not enfploy col¬ 
ored people, which is contrary to the facts; that t}iev have 


threatened to interfere with the conduct of the plaintiff’s 
business; that they have threatened to call meetings of the 
colored patrons of the store of the plaintiff to urge upon 
such patrons the boycott of plaintiff’s store; th^ defend¬ 
ants have threatened to publish and advertise publicly the 
plaintiff as being unfair to the colored race; that the de¬ 
fendants have threatened to use any, all and every means 
to discredit the plaintiff as being unfair to colored people 
and in the effort to ruin the business of the plaintiff. 




4 


THE STEW NEGRO ALLIANCE ET AL. VS. 


11. That the plaintiff has refused to accede to the de¬ 
mands of the defendants although, as before said, the plain¬ 
tiff has agreed to create positions in its store and fill said 
positions by colored persons in a manner which will not 
cause friction or controversy among its employees and 
among its customers. 

12. That the plaintiff believes that colored patrons of 
its store will refuse to deal with colored employees, pre¬ 
ferring to deal with white employees, in fact there have 
been such occasions in the past. 

13. That upon the refusal of the plaintiff to accede to 
the said summarv and arbitrary demands of the defend- 

ants, the defendants, their members, representa- 
4 lives, officers, agents, servants and employees have 
unlawfully conspired with each other to picket, boy¬ 
cott and ruin plaintiff's business; they have, in an effort to 
carry out their threats of coercion and intimidation, ac¬ 
tually caused the store of the plaintiff to be picketed by 
their members, agents or representatives carrying large 
banners bearing printed language to the effect that the 
plaintiff is unfair to negroes and does not employ any 
negroes in its store; the defendants, their servants, agents, 
representatives arid employees, have interfered with and 
molested customers and patrons of plaintiff's store and 
have attempted to dissuade and prevent said customers 
and patrons from entering plaintiff’s store or dealing with 
the plaintiff; they have been disorderly in said picketing, 
crowds have and will continue to be attracted by said pick¬ 
eting, the disorder created by said picketing thereby pre¬ 
venting the proper conduct and operation of plaintiff’s 


business; that the defendants, their servants, agents, rep¬ 
resentatives, and employees have circulated and caused 
to be circulated printed handbills condemning the plain¬ 
tiff as being unfair to negroes for the purpose of persuad¬ 
ing customers and patrons of the plaintiff to discontinue 
their dealing and'patronage. That the condition created 

bv the defendants has caused to exist a situation which 
* 

is and will continue to be dangerous to the life and health 
of persons on the public highways and to the plaintiff’s 
employees, and to its property and business, to the irre¬ 
parable injury of life, health and property. 

14. That the relation of employer and employee does not 
exist between the plaintiff and the defendants or any of 
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them; that the defendants are not an organization of em¬ 
ployers; that the defendants are not engaged in com- 
5 petitive business with the plaintiff; that tlie officers, 
members and representatives of the defendants are 
not engaged in the same business or occupation of the plain¬ 
tiff or of its employees. That the subject matter of this 
bill of complaint does not involve a labor dispute within 
the provisions of such statutes made and provided. 


15. That the white male employees of the plaintiff are 
members of the Retail Clerks Association, wlpcli is an 
affiliate of the American Federation of Labor;! that the 
plaintiff has agreed with said employees being| members 
of said Retail Clerks Association aforesaid, thjat it will 
not employ any persons occupying comparable positions 
who arc not members of the said association. jThat the 
colored employees heretofore referred to hold ^uch posi¬ 
tions with plaintiff as not to violate said agreement. That 
the demands of the defendants, if acceded to by the plain¬ 
tiff, would cause a breach of said agreement and would 
result in complete demoralization of plaintiff's Employees 
and business. That if the picketing and boycotiing here¬ 
tofore described continues, it will cause actual and physical 
conflict and violence resulting in injury to persons and 
property. 

16. That the demands of the defendants are in violation 
of the provisions of the National Recovery Act code of 
retail merchants in that it will result in the exploitation of 
labor contrary to the express provisions of said erode; that 
the demands of defendants do in other respects Amount to 
violations of the retailers code of the National jRecoverv 
Act. 


17. That plaintiff has no relief except through the ex¬ 
ercise of the jurisdiction of a Court of Equity, aind unless 
the grievances heretofore referred to be restrained, 
6 the plaintiff will suffer great and irreparable dam¬ 
age and injury; that the defendants have threatened 
to continue such unlawful combination, conspiring, picket¬ 
ing, boycotting, molestation of the plaintiff’s Customers 
and patrons, and such other unlawful acts as hereinbefore 
described, and unless they are restrained from Iso doing, 
they will cause great and irreparable injury as Aforesaid. 
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Premises considered, petitioner respectfully prays: 

1. That the New Negro Alliance, a corporation, be made 
a party defendant hereto. 

2. That the defendants, and each of them, be required 
to appear herein and answer the exigencies of this bill of 
complaint. 

3. That the temporary restraining order issued herein 
on the 20th day of December, 1933, as modified by the 
modified restraining order issued herein on the 22nd day 
of December, 1933j be extended for a period of ten (10) 
davs. 

4. That a temporary injunction issue restraining the 
defendants, their servants, agents, representatives, em¬ 
ployees, officers and affiliates from combining or conspir¬ 
ing to picket plaintiff's place of business or boycott plain¬ 
tiff’s business, or from picketing plaintiff’s place of busi¬ 
ness or boycotting plaintiff’s business or from aiding, 
abetting or assisting in such boycott or picketing, or from 
directly or indirectly threatening, coercing or intimidat¬ 
ing any person or persons whomsoever from dealing with 
the plaintiff, and from interfering directly or indirectly 
with plaintiff’s business, patrons or customers in any man¬ 
ner whatsoever; and further restraining any person or 
persons or organizations from picketing, boycotting or 

conspiring to picket or boycott or otherwise inter- 
7 fere with plaintiff’s business, patrons or customers 
in any manner whatsoever, by and through the aid, 
suggestion, request or connivance of the defendants, their 
servants, agents, representatives, members or employees 
or anv of them. 

5. That upon final hearing hereof that a permanent in¬ 
junction issue restraining the defendants, their servants, 
agents, representatives, employees, officers and affiliates 
from combining or conspiring to picket plaintiff’s place of 
business or boycott plaintiff’s business, or from picketing 
plaintiff’s place of business or boycotting plaintiff’s busi¬ 
ness or from aiding, abetting or assisting in such boycott 
or picketing, or from directly or indirectly threatening, 
coercing or intimidating any person or persons whomso¬ 
ever from dealing with the plaintiff, and from interfering 
directly or indirectly with plaintiff’s business, patrons or 
customers in any manner whatsoever; and further re¬ 
straining any person or persons or organizations from 


i 
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picketing, boycotting or conspiring to picket or boycott or 
otherwise interfere with plaintiff’s business, pktrons or 
customers in any manner whatsoever, by and through the 
aid, suggestion, request or connivance of the defendants, 
their servants, agents, representatives, memberjs or em¬ 
ployees or any of them. 

6. And for such other and further relief as to j:he Court 
mav seem just and proper. 

HARRY KAUFMA^, INC., 
By BERTRAM WISE, j 

Treas. 

GEORGE E. EDELIN, 

THEODORE D. PEYSER, j 

Attorneys for Plaintiff. 

1 

i 

8 District of Columbia, to-wit: 

7 i 

Bertram Wise, being first duly sworn deposes and says 
that he has read the aforegoing amended bill of complaint 
by him subscribed on behalf of Harry Kaufman, Jnc.; that 
he knows the contents thereof and verily believes ithe same 
to be true. 

BERTRAM jWTSE. 

| 

Subscribed and sworn to before me this 29th day of 
December, 1933. 

[notarial seal.] PHILIP HERMAN, 

Notary Public, D. C. 

i 

I 

Fiat of Justice Bailey. 

Let this be filed. 

JENNINGS BAILEjY, 

Justice . 

i 

T emgorary Restraining Order. 

Filed December 20, 1933. 

| 

i 

****** # 

i 

! 

Upon consideration of the bill of complaint filed herein 
and it appearing to the satisfaction of the Cpurt that 
unless restrained forthwith and without notice, the defend¬ 
ants, their servants, agents, employees and members will 
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unlawfully picket the store of the plaintiff, and will inter¬ 
fere with the patrons and customers of the plaintiff, and 
will cause unlawful gatherings and assemblies resulting in 
violence and riots, as a consequence of which the lives and 
health of pedestrians, plaintiff's employees and 
9 patrons and plaintiff's property will be endangered 
to the extent that such damage and injury will be 
irreparable, it is, by the Court, this 20th day of December, 
1933, 

Ordered that the defendants, their servants, agents, 
employees and members be and they hereby are restrained 
from picketing the' plaintiff's store, from interfering with 
or molesting plaintiff's patrons and employees, from boy¬ 
cotting plaintiff's business, for a period of ten (10) days 
unless said time is extended bv the Court or unless this 
order be sooner dissolved or modified by the court; pro¬ 
vided that the plaintiff give an undertaking in the sum 
of One thousand (1,000.00) Dollars, conditioned upon the 
payment of such costs and damages as may be incurred 
by any party who may be found to be wrongfully enjoined 
or restrained herebv. 

F. DICKINSON LETTS, 

Justice. 

Issued Dec. 20,1933, 1:55 P. M. 

Motion for Preliminary Injunction. 

Filed December 29, 1933. 

##••••• 


Comes now the plaintiff, Harry Kaufman, Inc., by its 
attorneys, and moves the court to grant a preliminary in¬ 
junction herein restraining the defendants, their servants, 
agents, representatives, employees, officers and affiliates 
from combining or conspiring to picket plaintiff's place 
of business or boycott plaintiff's business, or from picket¬ 
ing plaintiff's place of business or boycotting plain- 
10 tiff's business or from aiding, abetting or assisting 
in such boycott or picketing, or from directly or 
indirectly threatening, coercing or intimidating any person 
or persons whomsoever from dealing with the plaintiff, and 
from interfering directly or indirectly with plaintiff's 
business, patrons or customers in any manner whatsoever; 
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and further restraining any person or persons br organ¬ 
izations from picketing, boycotting or conspiring to picket 
or boycott or otherwise interfere with plaintiff’sj business, 
patrons or customers in any manner whatsoever, by and 
through the aid, suggestion, request or connivance of the 
defendants, their servants, agents, representatives, mem¬ 
bers or emplovees or anv of them. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 

i 

I 

To The New Negro Alliance, a Corporation; Ju Aubrey 
Davis, Frank Thorne; Intercollegiate League of Indus¬ 
trial Democracv: 

Take notice that the rules of the Supreme Coijirt of the 
District of Columbia require you to tile a statement of 
points and authorities relied upon by you in oppbsition to 
the granting of the aforegoing motion within five (5) days. 

GEORGE E. EDELIN, i 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 

i 

11 Memorandum of Points of Law and Authorities in 
Support of Motion for Preliminary Injunction. 

I 

Filed December 29, 1933. j 

i 

* * * * # j # 

i 

! 

The subject matter of this proceeding does nbt involve 
a labor dispute as defined by sections 107 and 113, title 29, 
U. S. Code annotated. The defendants are not Employees 
of the plaintiff, they are not employers within tlnp meaning 
of the statute, they are not engaged in business competitive 
with the plaintiff, their members are not engaged in the 
same business or occupation as the plaintiff or its em¬ 
ployees. There is no relationship, either directly or in¬ 
directly between the plaintiff and the defendants. The 
defendants, by a system of coercion, intimidatioiji, combin¬ 
ing and conspiring, boycotting and molestation ate seeking 
to compel the plaintiff to employ members of the colored 
race in responsible positions in plaintiff’s place of business. 
If plaintiff accedes to said demands, its business will be 
ruined. If, on the other hand, it continues to 'refuse to 

* i 
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accede to said demands and the defendants are permitted 
to continue their practices, the plaintiff’s business will be 
ruined. Hence, the actions of the defendants are unlawful 
and should be restrained. 

See Gompers vs. Buck's Stove <£ Range Company , 221, 
U. S. 418, 55 L. ed. 797. 

See also, Swift db Company vs. United States, 196 U. S. 
375, 49 L. ed. 518, wherein Mr. Justice Holmes stated: 

“It is suggested that the several acts charged are law¬ 
ful and that intent can make no difference. But they are 
bound together as parts of a single plan, and the plan may 
make the parts unlawful.” 

See also, Athens vs. Wisconsin, 195 U. S. 206, 49 
12 L. ed. 160, wherein Mr. Justice Holmes said: 

“Xo conduct has such an absolute privilege as to justify 
all possible schemes of which it may be a part. The most 
innocent and constitutionally protected of acts or omis¬ 
sions may be made a step in a criminal plot, and, if it is a 
step in a plot, neither its innocence nor the constitution is 
sufficient to prevent the punishment of the plot by law.” 

See also, American Federation of Labor vs. Buck's Stove 
& Range Company, 33 App. D. C. 83. 

See also, Gilly vs. Hirsh, 121 La. 966, 20 L. R. S. X. S. 
972. 


Order Extending Time of Restraining Order. 

Filed December 29, 1933. 

*••#*## 

Upon consideration of the motion of the plaintiff to ex¬ 
tend the temporary restraining order issued herein on 
December 20th, 1933, as modified by the modified restrain¬ 
ing order issued herein on the 22nd day of December, 1933, 
and it appearing to the court that because of recess of 
the court, it has been impossible to have a hearing on a 
motion for preliminary injunction or from hearing the 
motion to dissolve the restraining order, it is by the Court, 
this 29th day of December, 1933, 


HARRY KAUFMAN, INC. 


11 


Ordered: That the restraining order issued herein on 
the 20th dav of December, 1933, as modified bv the Irestrain- 
ing order issued herein on the 22nd dav of December, 
1933, be and the same is hereby extended against all the 
defendants named herein, including The New Negro Alli¬ 
ance, a corporation, for a period of ten (10) days jfrom the 
date hereof, unless sooner dissolved by the Court* 

JENNINGS BAILElY, 

Justice. 
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Preliminary Injunction. 


Filed January 5, 1934. 

l 

* * * * $ * * 

i 

Upon consideration of the amended bill of complaint 
filed herein, and the motion for preliminary injunction, 
and it appearing to the satisfaction of the court thht unless 
restrained the defendants, their members, servant^, agents, 
employees, confederates, affiliates and other persons in 
privity therewith, will unlawfully picket the store of the 
plaintiff, and will interfere with the patrons and customers 
of the plaintiff, and will cause unlawful gatherings and as¬ 
semblies resulting in violence and riots, and will conspire 
and connive with and will aid, counsel, assist jmd abet 
others in such unlawful picketing and boycotting ajnd inter¬ 
ference as aforesaid, and as a consequence of which the 
lives and health of pedestrians, plaintiff’s erhployees, 
patrons and property will be injured to the extent that such 
damage and injury will be irreparable, it is, by tljie Court, 
this 5th dav of January, 1934, 

Ordered that the defendants and each of them, tlieir serv¬ 
ants, agents, representatives, employees, officers 4 n d affili¬ 
ates, be, and they are hereby enjoined and restrained until 
final hearing hereof, from combining or conspiring|to picket 
plaintiff’s place of business or boycott plaintiff’s business, 
or from picketing plaintiff’s place of business or boycotting 
plaintiff’s business or from aiding, abetting or assisting in 
such boycott or picketing, or from directly or indirectly 
threatening, coercing or intimidating any persoii or per¬ 
sons whomsoever from dealing with the plaintiff, knd from 
interfering directly or indirectly with plaintiff’s business, 
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patrons or customers in any manner whatsoever; and 
14 any person or persons or organizations are hereby 
enjoined and restrained from picketing, boycotting 
or conspiring to picket or boycott or otherwise interfere 
with plaintiff’s business, patrons or customers in any man¬ 
ner whatsoever, by and through the aid, suggestion, re¬ 
quest or connivance of the defendants, their servants, 
agents, representatives, members or employees, or any of 
them; provided that the plaintiff give an undertaking in 
the sum of One thousand (1000.00) Dollars, conditioned 
upon the payment of such costs and damages as may be in¬ 
curred by any party who may be found to be wrongfully 
enjoined or restrained hereby. 

F. D. LETTS, 

Justice. 


The defendants and each of them note an exception which 
is allowed this 5th dav of Januarv, 1934. 

F. D. LETTS. 

Memorandum of Points and Authorities in Opposition to 
Motion for Preliminary Injunction. 

Filed January 8, 1934. 

The points and authorities in the memoranda filed by 
Counsel for the plaintiff in this case are based on and 
taken from eases in which the parties stood in proximate 
relation of employer and employee or where the boycott and 
picketing were unlawful and not peaceful, or cases in which 
a secondary boycott was involved, and are not pertinent 
to the controversy herein involved. 

The act of Mar. 23, 1932, c. 90, sec. 2, 47 Stat. 
15 70, entitled “An Act to amend the Judicial Code and 

to define and limit the jurisdiction of courts sitting 
in equity, and for other purposes,” declares the public 
policy of the United States. This policy is set forth in 
Section 102, Title 29, U. S. Code annotated and is as fol¬ 
lows: 

“Whereas undbr prevailing economic conditions, de¬ 
veloped with the aid of governmental authority for owners 
of property to organize in the corporate and other forms 


HARRY KAUFMAN, INC. 


| 

i 


13 


of ownership association, the individual unorganized 
worker is commonly helpless to exercise actual liberty of 
contract and to protect his freedom of labor, and thereby 


to obtain acceptable terms and conditions of employment, 
wherefore, though he should be free to decline to!associate 


with his fellows, it is necessary that he have full freedom 
of association, self-organization, and designation of rep¬ 
resentatives of his own choosing, to negotiate the terms and 


conditions of his employment and that he shall be jpree from 
the interference, restraint, or coercion of employers of 
labor, or their agents, in the designation of such repre¬ 


sentatives or in self-organization or in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection; therefore, the following defini¬ 
tions of, and limitations upon, the jurisdiction and au¬ 
thority of the courts of the United States aije hereby 
enacted.” 


The subject matter of this proceeding involves a labor 
dispute as defined by section- 107, 113, Title 29, I}. S. Code 
annotated which so far as is pertinent in thi$ concern 
reads: 

i 

(a) “A case shall be held to involve or to gro\| out of a 

labor dispute when the case involves persons who are en¬ 
gaged in the same industry, trade, craft, or occupation; or 
have direct or indirect interests therein; or who are em¬ 
ployees of the same employer; or who are members of the 
same or an affiliated organization of employer^ or em¬ 
ployees; whether such dispute is (1) between on^ or more 
employers or associations of employers and one! or more 
employees or associations of employees; (2) betfween one 
or more employers or associations of employers and one 
or more employers or associations of employers; Or (3) be¬ 
tween one or more employees or associations of employees 
and one or more employees or associations of employees; 
or when the case involves any conflicting or competing in¬ 
terests in a “labor dispute” (as hereinafter defined) of 
“persons participating or interested” therein (hs herein¬ 
after defined). | 

(b) A person or association shall be held to be| a person 
participating or interested in a labor dispute if relief 

16 is sought against him or it, and if he or it i^ engaged 
in the same industry, trade, craft, or occupation in 

! f 
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which such dispute occurs, or has a direct or indirect in¬ 
terest therein, or is a member, officer, or agent of any asso¬ 
ciation, composed in whole or in part of employers or em¬ 
ployees engaged in such industry, trade, craft, or occupa¬ 
tion. 

(c) The term “labor dispute” includes any controversy 
concerning* terms or conditions of employment, or concern¬ 
ing the association or representation of persons in negotiat¬ 
ing, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether 
or not the disputants stand in the proximate relation of 
employer and employee.” 


In cases concerning or arising out of labor disputes no 
United States court has jurisdiction to issue a temporary 
restraining order except as set forth in Section 107, Title 
29, U. S. Code annotated, and only after findings of fact by 
the court based upon the allegations specifically required in 
sections a, b, c, d, e, of Section 107, Title 29, U. S. Code 
annotated. 


Rules of ihe Supreme Court of the District of Co¬ 
lumbia. Equity Rules zr So (C’ SO. 

The subject matter of this proceeding could not be pro¬ 
hibited under any circumstances for it would be a violation 
of the right of free speech as guaranteed in the first amend¬ 
ment of the Constitution of the United States and the 
right of personal liberty as guaranteed in the fifth amend¬ 
ment. 


Chapter 5. Section oS. Title 29. V. S. Code Anno¬ 
tated; American Steel Foundries vs. Tri-City Trades 
Council, 257 U. S. 184. 

In City of St. Louis vs. Gloner, 210 Mo. 502, 109 S. W. 
30 (1930), the court made the following observation con¬ 
cerning an ordinance purporting to enjoin and restrain 
such conduct as the defendants were engaged in in the case 
at bar: 

“It is, however, said for the city that John Smith, 
17 a member of the public has no right for his own 
private purposes, whatever they may be, to take his 


HARRY KAUFMAN, INC. 


10 


stand for a period of two hours every day upon a particular 
portion of the public street. # * That he has such 

right there can, in our opinion, be no question, providing he 
conducts himself in a peaceful, orderly manner, disturbs no 
one, and commits no overt act. In this case, according to 
the testimony of the officer who made the arrest, he arrested 
the defendant for the purpose of preventing him from do¬ 
ing picket duty. * * * If these defendants are not per¬ 

mitted to tell the story of their wrongs, or, if you please, 
their supposed wrongs, by word of mouth, or with ben or 
print, and to endeavor to persuade others to aid them by 
all peaceable means, in securing redress of such wirongs, 
what becomes of free speech, and what of personal lib- 
ertv * * * 

*> i 

“Our conclusion is that the ordinance is unconstitutional 
and invalid, because it infringes upon the right of personal 
liberty, and is unreasonable and oppressive.’’ 

Section 104, Title 29, U. S. Code Annotated ; \Engel- 
meyer vs. Simon, Supreme Court, 1933, 265 N. Y J Supp. 
636; ' | 

Public Baking Co., Inc., vs. Stern, 215 N. Y.\ Supp. 
537 (1926); ‘ ! 

United Chain Theatres Inc., vs. Phila. M. P. 0. Union 
50 F. (2d) 189 (1931). 


In this case the court said: 

4 4 But as was pointed out in the Tri-City case, each case 
must turn upon its own circumstances. In the present case 
the defendants are entitled to advise the public lof the 
existence of their controversy with the plaintiff and! of the 
reason for it and to ask for public support and to Request 
their friends and the public generally to assist them by not 
patronizing the plaintiff. I can not find in anything they 
have said any element of threat or of coercion.” 

Gill Engraving Co. vs. Doerr, 214 F. 111. 


18 Note of Appeal. 

Filed Januarv 12, 1934. j 

###*#*#! 

From the interlocutory decree in the above entitled cause, 
the defendants, this 12th day of January, 1934 by their 
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attorneys in open court note an appeal to the Court of 
Appeals from the interlocutory decree granting a prelim¬ 
inary injunction entered January 5th, 1934. 

F. D. LETTS, 

Justice. 

B. V. L AAV SOX, Jr., 

WILLIAM H. HASTIE, 

THELMA D. ACKISS, 

Attorney* for Defendants, 

Bv B. V. LAWSON, Jr.' 


Received copy of the foregoing note of appeal this 12 day 
of January, 1934. 


PEYSER & EDELIN, 

By GEORGE E. EDELIX, 

Attorneys for Plaintiff. 


Assignments of Error. 

Filed January 12,1934. 

******* 

Come now the defendants in the above entitled cause and 
assign as errors the following: 

1. The court erred in holding that the subject matter 
of this controversy was not a labor dispute as defined by 
Sections 102, 107 & 113, Title 29, United States Code 
Annotated. 

2. That the court erred in holding that sections 107 
19 and 113, Title 29, United States Code Annotated— 
The Act of March 23, 1932, c. 90, sec. 2, 47 Stat. 70, 
entitled “An Act to amend the Judicial Code and to define 
and limit the jurisdiction of courts sitting in equity, and 
for other purposes,’’ do not apply to this controversy. 

3. That the court erred in including in the preliminary 
injunction the restraint of a peaceful, orderly boycott and 
picket. 

4. That the court erred in granting a preliminary in¬ 
junction. 

B. V. LAWSON, Jr., 

W. H. HASTIE, 

T. D. ACKISS, 

Attorneys for Defendants. 

By B. V. LAWSON, Jr., 


HARRY KAUFMAN, INC. 


i 
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Received copy of the foregoing assignment of errors this 
12th dav of January, 1934. 

PEYSER & EDBLIN, 

By GEORGE E. ED^LIN, 

Attorneys for\Plaintiff. 

| 

Designation of Record on Appeal.l 

i 

Filed January 12, 1934. 

* # * # # * # 

The clerk of the court will please prepare a transcript 
of the record for appeal in the above entitled cajise and will 
please include therein the following: 


1. Amended Bill of Complaint for Restraining Order and 
Injunction. 

20 2. Temporary Restraining Order. 

3. Motion for Preliminary Injunction.! 

4. Memorandum of Points of Law and Authorities in 
Support of Motion for Preliminary Injunction. 

5. Order Extending Time of Restraining Order. 

6. Memorandum of Points and Authorities in!Opposition 
to Motion for Preliminary Injunction. 

7. Preliminary Injunction. 

8. This Designation. 

BEDFORD V. LAWSON, Jr., 
WILLIAM H. HASTIE, i 

THELMA D. ACKISS, 

7 | 

Attorneys for Defendants. 
By B. V. LAWSON, Jr. 


Received copy of the foregoing designation of jrecord this 
12th dav of January, 1934. 

PEYSER & EDELIN, 

Bv GEORGE E. EDELIN, 

Attorneys for Plaintiff. 

21 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprenje Court of 
the District of Columbia, hereby certify the! foregoing 


2—6187a 


i 


i 
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pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 56586 in Equity, wherein 
Harry Kaufman, Inc., a corporation, is Plaintiff and The 
New Negro Alliance, a corporation, et al. are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th dav of Februarv, 1934. 

[Seal Supreme Court of the District of Columbia.] 

' FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6187. The New Negro Alliance, a Corporation, 
et al., Appellants, vs. Harry Kaufman, Inc., a Corporation. 
Court of Appeals, District of Columbia. Filed Mar. 13, 
1984. Henry W. Hodges, Clerk. 
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far thp listrirt of (Enlmnbia 


October Term. 1934 


No. (>187 


The Xkw Xeoro Alliance, a Corporation, I-:t al 

Appellants j 

i 

vs. j 

i 

Harry Kai’f.max, Inc., a Corporation! 

A ppellee 


BRIEF FOR APPELLAXTS 


XATFRE OF APPEAL 

i 

i 

This appeal is from an interlocutory order entered 
on the Equity side of the Supreme Court of tjie Dis¬ 
trict of Columbia, enjoining and restraining “jthe de¬ 
fendants, their servants, agents, employees, confeder¬ 
ates, affiliates and other persons in privity therewith, 
from combining or conspiring to picket pldintifPs 


i 

1 


place of business or boycott plaintiff’s business, or 
from picketing plaintiff’s place of business or boycot¬ 
ting plaintiff’s business or from aiding, abetting or 
assisting in such boycott or picketing, or from direct¬ 
ly or indirectly threatening, coercing or intimidating 
any persons whomsoever from dealing with the plain¬ 
tiff*, and from interfering directly or indirectly with 
plaintiff’s business, patrons or customers in any man- 
mu* whatsoever: and any person or persons or organi¬ 
zations were enjoined and restrained from picketing, 
boycotting or conspiring to picket or boycott or other¬ 
wise interfen* with plaintiff’s business, patrons or 
customers in any manner whatsoever, by and through 
the aid, suggestion, request or connivance of the de¬ 
fendants, their servants, agents, representatives, 
members or employees, or any of them.” 


IT 


STATEMENT OK THE CASb 


j 


On December 29, 1933, Harry Kaufman, Inc., (ap¬ 
pellee here) ffled against the New Negro Alliance and 
others (appellants here) an Amended Bill of Com¬ 
plaint for Restraining Order and Injunction (Record, 
page 2). In that Hill the plaintiff alleged that it was 
owner of and operator of a department store in the 
District of Columbia; that the New Negro Alliance 
was a corporation of the District of Columbia and that 
the other defendants were officers of the New Negro 
Alliance or associated with it in the conduct complain¬ 
ed of: that the purpose of the New Negro Alliance was 
“the advancement of the economic position of colored 
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i 

people"; that the defendants had made “arbitrary 
and summary demands—that (the plaintiff) discharge 
many of its white employees and replace them by col¬ 
ons! persons who have the approval of the defend¬ 
ants": that the defendants had threatened to pjcket, 
boycott and in various ways publicize the plaintiff as 
unfair to colored people: that the plaintiff had refused 
to accede to the demands of the defendants; thait the 
defendants had caused the store* of the* plaintiff to be 
picketed by persons carrying banners announcing! that 
the* plaintiff was unfair to Negroes: that the pickets 

i 

had interfered with the customers of tin* plaintiff and 

had caused crowds to gather with resultant disorder. 

■ 

The plaintiff sought relief in the* form of temporary 
and permanent injunctions against the conduct jeom- 
plained of. 

At tile same lime the plaintiff hied a motion for a 
preliminary injunction (Record, page S). This! mo¬ 
tion came on to In* hoard and the court on January 5tli, 
19*>4. issued a preliminary injunction terms of \jiiieh 
are part of the Record here (Record, page 11). ij^rom 
that interlocutory decree this appeal has been taken. 

P>y appropriate Assignments of Error (Record, 
page lb) the defendants have put in issue the juris¬ 
diction of the court to grant an injunction without 
compliance with tin* provisions of the Act of Marcih 23, 
1932, and have further made claim that the injunction 
issued exceeds tin* bounds of general equity pojvers, 
even if jurisdiction in the premises be assumed. Tpiile 
all assignments of error are insisted upon, they] will 
not be repeated here since the several errors! and 
grounds of appeal set out can he stated in two propo¬ 
sitions. namelv: 


o 
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1. Whether the controversy revealed by the plead¬ 
ings is a labor dispute as defined by Section 13c of the 
Act of March 23, 1932, 47 Stat. 70 entitled “An Act to 
amend the Judicial Code and to define and limit the 
jurisdiction of courts sitting in equity, and for other 
purposes.” 


2. Whether the defendants as consumers, acting on 
behalf of persons seeking employment, have a right 
to picket plaintiffs business as long as the picketing 
by said defendants of the plaintiffs place of business 
is peaceful, orderly and lawful. 


Til 


ARblWlKXT 


1 


The Court Exceeded Its J urisdictiou as Limited by 
the Act of March 23, 1932, 47 Stat. 70; 

F. S. ('ode. title 29. 


The Act of March 23, .1932, states the conditions un¬ 
der which and the procedure by which courts of the 
United States may grant injunctive relief in cases 
within the purview of the statute, and deprives those 
courts of jurisdiction to issue injunctions in such cases 
without compliance with the statute. It is not disput¬ 
ed that the injunction was issued in this case without 
compliance with such requirements, and that if the 
case is within the purview of the statute the action of 
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the* trial court was improvident and withoijt juris¬ 
diction. 

The prohibition of the statute extends to all cases 
involving ‘ 4 labor disputes” as therein defined- Sec¬ 
tion 13 of the Act is in the following language!: 

* • i 

i 

“(a) A case shall be held lo involve* orlto grow 
out of a labor dispute* when the case involves per¬ 
sons who are engaged in the same industry, trade, 
craft, or occupation: or have direct or indirect in¬ 
terest therein: or who are employees of tjlie same 
employer; or who an* members of the same or an 
affiliated organization of employers |or em¬ 
ployees; wether such dispute is (1) between one 
or more employers or associations of employers 
and one or more employees or associations of em- 
ployees; (2) between one or more employers or 
associations of employers and one or njore em¬ 
ployer and associations of employers; or (3) be¬ 
tween one or more employees or associations of 
employees and one or more employees ot* associ¬ 
ations of employees: or when the case jinvolves 
any conflicting or competing interests in a “labor 
dispute” (as hereinafter defined) of ‘[persons 
participating or interested” therein (a*j herein¬ 
after defined). j 

“(b) A person or association shall ht\ held to 
be a person participating or interested ih a labor 
dispute if relief is sought against him or jt, and if 
he or it is engaged in the same industry, trade, 
craft, or occupation in which such dispute occurs, 
or has a direct or indirect interest therein, or is a 
member, officer, or agent of any association com¬ 
posed in whole or in part of employer^ or em¬ 
ployees engaged in such industry, trade, jeraft, or 
occupation. 

“(c) The term ‘labor dispute’ includes any 
controversy concerning terms or conditions of em- 

o 




ployment, or concerning the association or repre- 
sentataions of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange* 
terms or conditions of employment, regardless of 
whether or not the disputants stand in the proxi¬ 
mate relation of employer and employee*. 


“(d) The term ‘court of the United States' 
means any court of the United States whose 
jurisdiction has been or may be conferred or de¬ 
fined or limited by Act of Congress, including the 
courts of the District of Columbia (Mar. 23, 1932, 
e. 90. 13, 47. Stat. 73)." 


Examining the whole of Sec. 13 and also the* Bill ot* 
Complaint in this case it appears that the case stated 
by the appellee in its bill “involves—conflicting inter¬ 
ests in a labor dispute of persons participating or in¬ 
terested therein” as shown bv the circumstances that 

* 

“relief is sought against” the appellants, that the ap¬ 
pellants appear in the bill as representatives of per¬ 
sons seeking employment in the appellee’s business 
and as such have a “direct or indirect interest” in 
the “occupation in which such dispute occurs,” and 
that this dispute is a “controversy concerning the as¬ 
sociation of persons—seeking to arrange terms or 
conditions of employment” (Quotations from Section 
13 of statute). 

Two recent decisions are illustrative of the scope of 
the statute in question and of a judicial trend toward 
a liberal construction of the statute to the end that the 
courts of the United States mav not be used to further 

mt 

the interest of either side in economic conflict, an end 
which the statute was plainly designed to accomplish, 
in Cinderella Theatre Co vs. Sign Writers’ Local 
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Union, G F. 811 pp. 1G4, decided March G, 19G4, the 
statute was held to apply to a case in which there was 
110 dispute between the employer and Ins employees, 
but purely between the employer and an organization, 
in no way connected with his business, which sdught, 
in the interest of its unemployed members, to jforee 
him to discharge non-union sign writers. Also strik¬ 
ing the decision in United States vs. Weirton I Steel 
Co., 7 F. Sup]). 27)7), decided May 29, 1934, whejre no 
employees were party to the litigation, but the United 
States was seeking to enjoin an employer front vio¬ 
lating the provisions of a Code of Fair Competition. 
The court held that the case involved a labor dispute 
and refused to issue a temporary injunction without 
compliance with the procedure outlined in the statute. 

It is important in this connection that the statute 
does not deprive a person in the position of the appel¬ 
lee of legal redress in a proper case, but it does re¬ 
quire that disorder and violence in picketing be pijoved 
by witnesses appearing before the court rather j than 
by general allegations in a bill of complaint and; that 
a plaintiff shall prove that a situation exists in \i'hich 
the police are powerless to maintain order before he 
shall be entitled to a temporary injunction. There can 
be no doubt that the act is intended to stop just such 
summarv action as was taken in the case at bar. 


The Injunction Is Improperly General and Inclusive 


Even assuming that the Court had jurisdiction to 
grant an injunction in this case, it is submitted!that 


1 
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the Preliminary Injunction is so broad and sweeping 
in its terms as to exceed equity jurisdiction. The 
words, “and from interfering directly or indirectly 
witli plaintiff’s business, patrons or customers in any 
manner whatsoever/’ and the words “or otherwise 
interfere with plaintiff’s business, patrons or cus¬ 
tomers in any manner whatever, by and through the 
aid, suggestion, request or connivance of the defend¬ 
ants, their servants, agents, representatives, members 
or employees, or any of them” clearly exceed the 
bounds of judicial authority. So much of the injunc¬ 
tion as restrains peaceful patroling in the vicinity of 
the plaintiff’s store without violence or secondary 
boycott is similarly improper. These parts of the de¬ 
cree restrain the defendants from doing acts which 
are unquestionably lawful. It is not necessarily 
wrongful to “interfere with plaintiff’s business, pa¬ 
trons or customers.” The decree should set out the 
type of interference that is prohibited so as to sepa¬ 
rate lawful acts from unlawful ones. As was said by 
ere Circuit Court of Appeals: 


u r ri 


The order appealed from went too far in en¬ 
joining against ‘interfering in any way—directly, 
or indirectly, with the plaintiff—and from picket¬ 
ing highways or means of ingress and egress to 
and from said plant of said buggy company’— 
acts which do not necessarily constitute an unlaw¬ 
ful interference.” Davis vs. Henry, 266 Fed. 261 
(C. C. A. 6th, 1920). 


This Court is committed to a policy of enjoining 
picketing and boycotts on preliminary hearing only 
when necessary to prevent irreparable injury to com- 
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)>lailimit, and of limiting tin* order to unlawful actjs of 
defendant. 

Jn Bender vs. Local Union . etc., 34 \V. L. R.!f)74 

I 

(1006), a hearing on a rule to show cause why a tem¬ 
porary restraining order should not be continued pen¬ 
dente lite, though it was not denied that plaintiff jhad 
suffered largely in business because of a boycott 
against him and against his customers by some of his 

i 

former employees and their sympathizers, the Cpurt 
held that defendants’ acts were lawful and denied the 
injunction pendente lite. 

In Adams vs. Columbia, etc., 34 W. L. R. 221, in 
which the prayer was for an injunction against picket¬ 
ing and a boycott, the court held that the picketing 
was accompanied by illegal acts and issued a tempor¬ 
ary injunction against it, but said, 4 ‘The bill |also 
prays for an injunction against the use of the boycott. 

. . . It is considered unnecessary at this timp to 

issue any injunction against the boycott.” 

In Am. Fed. of Labor vs. Buck's Stove, etc., 33 App. 
I). C. So, an appeal from an order granting an injunc¬ 
tion pendente lite, the Court held that the decree went 
too far when it enjoined the publication or distribu¬ 
tion of the Federalist or other newspapers containing 
any reference to complainant, its business or product, 
as in the “AVe dont patronize” or “unfair list” ofl the 
defendants. The court concluded that the depree 
“should attempt no more than a prohibition of | the 
(secondary) boycott and the means of carrying it ion; 
that is, the declarations or threats of bovcott or oiher 
manner of intimidation against complainant’s patfons 
or those handling or wishing to purchase its product. 
We have no power to compel the defendants to pur- 

9 



chase complainant's stoves: we have no power to pre¬ 
vent defendant, their servants and agents, from pre¬ 
venting others from purchasing them” (110). 

It is submitted that the condemnation of the prelimi¬ 
nary order in the Buck’s Stove ease applies with full 
force to the aforementioned parts of the decree in the 
instant case. 'The court has no power to enjoin law¬ 
ful conduct. 

The decree is also defective throughout in its fail¬ 
ure to define or describe the conduct that is prohibited. 
It assumed that all picketing is illegal and, in sweep¬ 
ing terms, restrains the defendants from picketing 
or boycotting plaintiff’s business. But only secondary 
boycotts are not illegal: and only picketing attended 
bv disorder. 

In American Steel Foundries vs. Tri-City (■entral 
Trades Conn til, 2f>7 V. S. 184 (1921) the Supreme 
Court was careful to distinguish between peaceful 
persuasion, a lawful procedure not subject to injunc¬ 
tion, and action of intimidating or violent character. 
The court further pointed out that a single picket 
might lawfully be stationed at each entrance of the 
establishment in question though a crowd of pickets 

would he unlawful bv reason of their tendenev to in- 

• •• 

timidate. It was in this case that Chief Justice Taft 
pointed out that “the purpose of injunction should 
be to prevent tin* inevitable intimidation of the pres¬ 
ence of groups of pickets but to allow missionaries” 
(Page 210). 

Fn Fender vs. Local Union, etc., supra, it was al¬ 
leged in the bill and not denied in the answer that de¬ 
fendant bad pronounced plaintiff “unfair to organized 
labor.” and had widely distributed circulars announc- 

10 
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ini? this fact and requesting members and friends of 
labor organizations to retrain from dealing \jith de¬ 
fendant or with defendant’s customers while tljey con¬ 
tinued to deal with plaintiff. Yet tin* court h<)ld that 
defendant’s nets were not unlawful. The abts cer- 

i 

tainly tended to show the institution and m|ainten- 

ance of a boycott. Bv holding that the acts were not 
* • 

unlawful, the court, in effect, held that there c^n be a 
lawful picket and boycott. 

Such general injunctions also run counter! to ex- 

i 

press statutory limitation. Congress has enacted that 
in the courts of the United States, “Every ofder of 
injunction or restraining order shall set forth t|ie rea¬ 
sons for the issuance of the same, shall be specific in 
terms, and shall describe in reasonable detail. a|nd not 
by reference to the bill of complaint or otheij docu¬ 
ment, the act or acts sought to be restrained, anfl shall 
be binding only upon the parties to the suit, thjeir of¬ 
ficers, agents, servants, employees, and attorneys, or 
those in active concert or participating with thein, and 
who shall, by personal service or otherwise, hive re¬ 
ceived actual notice of the same.” (Act of ojet. 15, 
1934, c. 323, section 19, 38 Slat. 738.) j 

As has already been ])ointed out the injunction here 
complained of is not specific in terms and dobs not 
describe in reasonable detail the acts sought to be re¬ 
strained, but generally proscribes conduct, whether 
lawful or unlawful, which tends to interfere with the 
plaintiff’s business. 

In City of St. Louis vs. Gloner, 210 Mo. 502, 109 
S. W. 30 (1930), the court made the following observa- j 
tion concerning an ordinance purporting to enjoin and . 

ii ! 
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restrain such conduct as the defendants wen* engaged 
in in the case at bar: 


“ft is, however, said for tin* City that John Smith, 
a member of the public has no right for his own pri¬ 
vate purposes, whatever they may be, to take his stand 
for a period of two hours every day upon a particular 
portion of tin* public street. . . . That he has 

such right there can. in our opinion, in* no question, 
providing he conducts himself in a peaceful, orderly 
manner, disturbs no one, and commits no overt act. 
In this case, according to the testimony of the officer 
who made the arrest. In* arrested the defendant for 
the purpose of preventing him from doing picket duty. 
. . . If these defendants are not permitted to tell 

the story of their wrongs, of. if you please, their sup¬ 
posed wrongs, by word of mouth, or with pen or print, 
and to endeavor to persuade others to aid them by all 
peaceable means, in securing redress of such wrongs, 
what becomes of free speech, and what of personal 
liberty. . . . 

Perhaps the continuing change of aspect in which 
economic conflict appears, and the ever increasing 
recognition by courts that this is a held in which judi¬ 
cial interference is undesirable, except to prevent vio¬ 
lence* and disorder, is best illustrated by a very recent 
decision of the Xew York Supreme Court in the ruse 
of Julie Baking Co. vs. Graymoni, Xew York Law 
Journal , August 17. 1934. There a group of consu¬ 
mers were permitted peacefully to picket the bakeries 
of the complainant in an effort to force a reduction of 
tlie price of bread. Judge Hofstadter in deciding the 
case said in part: 
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“This motion presents a question not heretofore 
decided by any of the reported cases. While the 
courts have dealt extensively with the subject of 
picketing in labor disputes, the propriety of picketing 
for purposes other than expressing demands of; labor 
has never been decided. 

I conceive that it is clear in reason and principle 
that picketing not accompanied “by violence, threats 
or intimidation, express or implied’’ and havjing a 
lawful purpose should not be enjoined (Exchange 
Bakery & Restaurant, Inc., vs. Rifkin, 245 X. Y. 260; 
J. H. & S. Theatres vs. Fay, 260 X. Y., 315; Tree jMark 
Shoe Co. vs. Schwartz, 139 Misc., 136). i 

The right of an individual or group of individuals 
to protest in a peaceable manner against injustice or 

i 

oppression, actual or merely fancied, is one to be (cher¬ 
ished and not to be proscribed in any well ordered 
society. Ft is an essential perrogative of free mep liv¬ 
ing under democratic institutions. And it is salutary 
for the state in that it serves as a safety valve in jimes 
of stress and strain. Acts resulting in crowds col¬ 
lecting, impeding the free entrance of customers! and 
others, tending to injure the plaintiffs’ businessi are 
not in the realm of the permissible. Rendering them¬ 
selves articulate in protest against what they regard 
as extortionate prices for necessities of life should be 
permissible to consumers. Such peaceful expression 
of disaffection is not violative of section 580 of the 
Penal Law. I 

• j 

Accordingly, the motion is granted to the extent 
that the defendants will be prohibited from pursuing 
the practices complained of, but they will be permitted 
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to liave one picket from the hours of iJ a.m. to (> p.m. 
at a distance of not less than 12 feet from the prem¬ 
ises of the plaintiffs/' 

“Our conclusion is that the ordinance is unconstitu¬ 
tional and invalid, because it infringes upon the right 

of personal liberty, and is unreasonable and oppres- 

• % < 
sive. 

IV 

roxn/rsiox 


The appellants respectfully submit that the decision 
of the lower court should be reversed and the order 
appealed from should be set aside and the Preliminary 
Injunction dissolved. 


Belfoiid V. Lawson. Jr., 
William H. Hastie. 
Attorneys for Appellants. 
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Statement of the Case. 

i 

This is an appeal from an interlocutory injunction issued 
by the Supreme Court of the District of Columbia^ restrain¬ 
ing appellants from interfering with or molesting appellee 
in the conduct of its business, its patrons, employees, etc. 
A motion to dismiss the appeal upon the ground that the 
injunction is not a final order, and therefore not the subject 
matter of a general appeal, has been made and Considera¬ 
tion thereof reserved to final hearing of the caseJ 

Statement of Facts. 

i 

Appellee is a corporation, which for a number of years 
has been engaged in the business of operating a department 


lo 
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store at 131G-1328 Seventh Street, X. AY., in a community 
composed partly of white persons and partly negroes (R., 
p. 2). As a consequence it numbers among its patrons 
both whites and negroes. Its employees are for the most 
part white persons, although appellee employs a number 
of negroes (R., p. 3). There is no controversy or dispute 
whatsoever between appellee and its employees. 

Appellant, The New Negro Alliance, is a corporation 
composed of colored persons organized for the alleged pur¬ 
pose of the advancement of the economic position of col¬ 
ored people (R., ]). 3). The appellant, Intercollegiate 
League of Industrial Democracy, is an unincorporated 
body whose aims and purposes do not appear (R., p. 2). 

The appellants have made arbitrary and summary de¬ 
mands upon the appellee to discharge a number of its white 
employees and replace them with negroes, APPROVED BY 
THE NEW NEGRO ALLIANCE (R., p. 3). Appellants 
do not appear to represent any particularly proposed em¬ 
ployees or persons engaged in the same business, or any 
group or organization of proposed employees. The appel¬ 
lee attempted to compromise the situation by offering to 
create positions for colored employees, but this offer was 
refused, the appellants reiterating their demands that a 
number of white employees be discharged and that negroes 
be substituted. The demand included that the negroes 
would work alongside of and behind the counter with the 
remaining white employees (R., p. 3). This demand was 
refused. Whereupon appellants threatened to ruin the 
business of appellee by picketing, boycotting and by other 
means. Upon appellee’s persistence in its refusal to accede 
to these arbitrary demands the appellants carried their 
threats into execution by unlawfully conspiring with each 
other to picket, boycott and ruin appellee’s business; they 
did picket the store, said pickets carrying false statements 


to the effect that the appellee did not employ negtfoes; they 
interfered with and molested the customers and ijatrons of 
appellee’s store and attempted to prevent said customers 
and patrons from entering appellee’s store anil dealing 
with appellee; they were disorderly, crowds collected and 
great disorder was created by the said picketing;; circulars 
and handbills were printed condemning the appellee as be¬ 
ing unfair to negroes, and in fact a condition whs caused 
to exist which was dangerous to the life and health of per¬ 
sons on the public highways and of appellee’s employees, 
its property and business (R., pp. 3, 4). 

With this showing the court below issued a temporary 
restraining order without notice, and, after heating on a 
motion, a preliminary injunction was issued. It |is signifi¬ 
cant to note that the appellants filed no answer jo the bill 
of complaint nor did they file an answer to the motion for 
a preliminary injunction. Thus, on the pleadings jthey have 
admitted all of the allegations of the bill of complaint to be 
true. 


The Law Involved. 

i 

Appellants claim that the controversy here ijs a labor 
dispute within the meaning of the Federal Statutes, and 
concede that if it is not such a labor dispute [their acts 
are unlawful and the injunction was properly issued. 

The pertinent part of the Act of October 15, 1914, c. 323, 
Section 20, 38 Stat. 738, Title 29, U. S. Code Annotated, 
Section 52 (commonly known as the Clayton Act), reads 
as follows; 

“Sec. 52. Statutory restriction of injunctive relief. 
No restraining order or injunction shall be granted 
by any court of the United States, or a jucjge or the 
judges thereof, in any case between an employer and 
employees, or between employers and employees, or 
between employees, or between persons employed and 
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persons seeking employment, involving, or growing 
out of, a dispute concerning terms or conditions of 
employment, unless necessary to prevent irreparable 
injury to property, or to a property right, of the party 
making the application, for which injury there is no 
adequate remedy at law, and such property or prop¬ 
erty right must be described with particularity in the 
application, which must be in writing and sworn to by 
the applicant or by his agent or attorney. 

And no such restraining order or injunction shall 
prohibit any person or persons, whether singly or in 
concert, from terminating any relation of employment, 
or from ceasing to perform any work or labor, or 
from recommending, advising, or persuading others 
by peaceful means so to do; or from attending at any 
place where any such person or persons may lawfully 
be, for the purpose of peacefully obtaining or com¬ 
municating information, or from peacefully persuad¬ 
ing any person to work or to abstain from working; 
or from ceasing to patronize or to employ any party 
to such dispute, or from recommending, advising, or 
persuading others by peaceful and lawful means so 
to do; or from paying or giving to, or withholding 
from, any person engaged in such dispute, any strike 
benefits or other moneys or things of value; or from 
peaceably assembling in a lawful manner, and for 
lawful purposes; or from doing any act or thing which 
might lawfully be done in the absence of such dispute 
by any party thereto, nor shall any of the acts speci¬ 
fied in this paragraph be considered or held to be 
violations of any law of the United States. (Oct. 15, 
1914, c. 323, sec. 20, 38 Stat. 739.) ” 

This act was construed generally to have application to 
only those controversies where the disputants stood in the 
proximate relationship of employer and employee. In con¬ 
troversies between labor unions and employers, both in¬ 
terested in the same)craft, industry or business, the courts 
held that the act did not apply. In order to broaden the 


scope of the act so as to affect controversies ^rhere the 
disputants did not stand in the proximate relation of em¬ 
ployer and employee, the Act of March 23, 1932, commonly 
called the LaGuardia-Norris Act, was passed and super¬ 
seded the foregoing Section 20 of the Clavton Act. The 
pertinent sections read as follows: 

i 

‘‘Sec. 104. Enumeration of specific acts not subject 
to restraining* orders or injunctions. Xo coijirt of the 
United States shall have jurisdiction to issule any re¬ 
straining' order or temporary or permanent injunction 
in any case involving or growing out of any Jabor dis¬ 
pute to prohibit any person or persons participating 
or interested in such dispute (as these terms hre herein 
defined) from doing, whether singly or in concert, any 
of the following acts: 

i 

(a) Ceasing or refusing to perform any vjork or to 
remain in any relation of employment; 

! 

(b) Becoming or remaining a member of any labor 
organization or of any employer organization, regard¬ 
less of any such undertaking or promise as is de¬ 
scribed in section 103 of this chapter; 

i 

I 

(c) Paying or giving to, or withholding from, any 
person participating or interested in such labor dis¬ 
pute, any strike or unemployment benefits lor insur¬ 
ance, or other moneys or things of value; 

(d) By all lawful means aiding any persojn partici¬ 
pating or interested in any labor dispute whj) is being 
proceeded against in, or is prosecuting, any \ action or 
suit in anv court of the United States or of any State; 

* j 4/ / 

( e ) Giving publicity to the existence of, ori the facts 
involved in, any labor dispute, whether by advertising, 
speaking, patrolling, or by any other method not in¬ 
volving fraud or violence; 

(/) Assembling peaceably to act or to organize to 
act in promotion of their interests in a labor dispute; 
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(g) Advising or notifying any person of an inten¬ 
tion to do any of the acts heretofore specified; 

(h) Agreeing with other persons to do or not to do 
any of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or induc¬ 
ing without fraud or violence the acts heretofore speci¬ 
fied, regardless of any such undertaking or promise as 
is described in section 103 of this chapter. (Mar. 23, 
1932, c. 90, Sec. 4, 47 Stat. 70, Title 29, U. S. C. A. 
Sec. 104.) ” 

Section 7 of c. 90 of the Act of March 23, 1932, 47 Stat. 
71, Title 29, U. SJ Code Annotated, Section 107, provides 
that no court of the United States shall have jurisdiction to 
issue an injunction in any case involving or growing out of 
a labor dispute, except after hearing the testimony of wit¬ 
nesses in open court and after findings of fact by the court, 
and then enumerates the grounds upon which such a re¬ 
straining order or injunction may issue. 

Section 13 of c. 90 of the Act of March 23, 1932, 47 Stat. 
73, title 29, U. S. C. A. Section 113, defines a labor dispute 
as follows: 

“Sec. 113. Definitions of terms and words used in 
chapter. When used in this chapter, and for the pur¬ 
poses of this chapter— 

(a) A case shall be held to involve or to grow out 
of a labor dispute when the case involves persons who 
are engaged in the same industry, trade, craft, or occu¬ 
pation; or have direct or indirect interests therein; or 
who are employees of the same employer; or who are 
members of the same or an affiliated organization of 
employers or employees; whether such dispute is (1) 
between one or more employers or associations of em¬ 
ployers and one or more employees or associations of 
employees; (2) between one or more employers or as¬ 
sociations of employers and one or more employers 
or associations of employers; or (3) between one or 
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more employees or associations of employees a!nd one 
or more employees or associations of employees; or 
when the case involves any conflicting or competing in¬ 
terests in a ‘labor dispute’ (as, hereinafter defined) of 
‘persons participating or interested’ therein (ajs here¬ 
inafter defined). j 

l 

(b) A person or association shall be held to b<ji a per¬ 

son participating or interested in a labor dispute if 
relief is sought against him or it, and if he or it is en¬ 
gaged in the same industry, trade, craft, or occupation 
in which such dispute occurs, or has a direct or in¬ 
direct interest therein, or is a member, officer, dr agent 
of any association composed in whole or in part of 
employers or employees engaged in such industry, 
trade, craft, or occupation. j 

(c) The term ‘labor dispute’ includes any ! contro¬ 
versy concerning terms or conditions of employment, 
or concerning the association or representation of per¬ 
sons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in 
the proximate relation of employer and employee. 

(d) The term ‘court of the United Statesj’ means 
any court of the United States whose jurisdiction has 
been or may be conferred or defined or limited by Act 
of Congress, including the courts of the District of 
Columbia. (Mar. 23, 1932, c. 90, Sec. 13, 47 Stkt. 73.) ” 

i 

Thus it will be seen that the substantial purpose of the 
LaGuardia-Norris Act was to enlarge the scope! of Sec¬ 
tion 20 of the Clayton Act so as to affect controversies be¬ 
tween persons not standing in the proximate relationship 
of employer and employee. Also it specifically enumerates 
acts which are not subject to restraining orders dr injunc¬ 
tions, and provides that such orders or injunctions shall 
not issue except after hearing testimony in opkn court, 
with certain exceptions, and, in detail, defines lgbor dis- 
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putes and persons legally participating or interested 
therein. 

ARGUMENT. 

This Is Not A Labor Dispute. 

We believe that full force and effect can be given to the 
Act of March 23, 1932 (LaGuardia-Norris Act), to include 
controversies between employer and employee and con¬ 
troversies where labor unions representing members hav¬ 
ing a direct or indirect interest in the business or industry 
of the employer are involved. 

We do not believe that this controversy involves or grows 

v w 

out of a labor dispute within the meaning of the statute. 
Neither do we believe that the appellants have any legal 
interest in the business of the appellee or come within the 
definition of persons participating or interested in a labor 
dispute as defined by the statute. 

Applying the facts of this case to the statute, it does not 
appear to us that the situation is one that will stand any 
of the tests or definitions laid down therein. 

This case does not grow out of a labor dispute because: 

(1) The persons involved are not engaged in the same 
industry. 

(2) Appellants have no direct or indirect interest in any 
dispute. 

(3) The case is not one between employees of the same 
employer. 

(4) Appellants are not members of the same or an affili¬ 
ated organization of employers or employees. 

The case does not involve any conflicting or competing 
interest in a 4 Tabor dispute” of “persons participating or 
interested” therein as defined in the statute because: 
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i 

i 
I 
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(1) Relief is not sought against the appellee by persons 
engaged in the same industry or occupation in jvhich the 
dispute occurs. 

(2) Appellants do not have a direct or indirect interest 
in such a dispute. 

(3) Appellants are not members, officers or Agents of 
any association composed in whole or in part of employers 
or employees engaged in the same industry. 


This controversy is not a “labor dispute 7 ’ because it 
does not concern terms or conditions of employment, or 
concerning the association or representation of persons in 
negotiating, fixing, maintaining, changing, or spoking to 
arrange terms or conditions of employment. 

Rather the case presents a vicious conspiracy and overt 
acts of legally disinterested persons, associations and a 
corporation. It does not involve the economic Welfare of 
employees or proposed employees or members cjf the ap¬ 
pellants’ organizations, nor does it involve terms and con¬ 
ditions of employment. To the contrary it involves a ra¬ 
cial question and arbitrary demands for class discrimina¬ 
tion, equality and preference in private industry! which no 
Act of Congress intended or has the power to regulate. It 
is beyond any power of comprehension to conceive that 
the Acts referred to are broad enough in scope to include 
arbitrary demands that a person engaged in private in¬ 
dustry should be compelled to employ, in whole clr in part, 
persons of a particular race, color, creed or sect, AND 
THEN ONLY SUCH PERSONS AS MEET THE AP¬ 
PROVAL OF THE DEMANDANT. 


Appellants seek to bring themselves within tin* terms of 
the statute by asserting that they are persons participating 
or interested, because they have a direct or indirect inter¬ 
est in a case which involves conflicting interests in a labor 


i 

i 
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dispute. But it will be observed that there arc no conflict¬ 
ing or competing interests in the case whatever. There 
is no controversy between employers and employees. 
There is no quarrel between groups representing either 
employer or employee. There is no controversy concern¬ 
ing terms or conditions of employment. Appellants are 
not labor unions; the New Negro Alliance is a corporation 
organized generally for the purpose of the economic ad¬ 
vance of the colored race; the Intercollegiate League of 
Industrial Democracy is an unincorporated body whose 
aims and purposes are entirely unknown. Neither organic 
zation has members or represents persons engaged in the 
same business as appellee and who are seeking employment 

therewith or who are concerned in anv wav with terms 

•> *■ 

and conditions of employment. The direct or indirect in¬ 
terest referred to in the statute can onlv mean a legal in- 
terest, within the terms of the statute, and not a voluntary 
and self-assumed interest in a private industry by one who 
has no more relation thereto than any other person in 
the world no matter how remote. 

The law involved in this case imposes an exceptional and 
extraordinary restriction on the equity powers of the 
United States courts and cannot be enlarged by loose con¬ 
struction. The rule of strict construction should apply 
and the language should be confined to its ordinarv and 
usual force and meaning while maintaining the evident 
purpose of the act. See Duplex Printing Co. v. Peering , 
254 U. S. 443, and Vonnegut Machinery Co. v. Toledo Ma¬ 
chine Co.y 263 Fed. 192, both cases construing Section 20 of 
the Clavton Act. 

The statutes under consideration have never been con¬ 
strued by an appellate court. In their behalf appellants 
refer to Cinderella Theatre Co. v. Sign Writers Local 
Union , 6 F. Supp. 164, and United States v. Weirton Steel 
Co. f 7 F. Supp. 255. Both of these cases were decided by 
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District judges. In the first case the controversy arose 
when a sign painters union demanded that thfe theatre 
company discharge a non-union sign writer and tjo employ 
in his place a member of the union organization. |This was 
a case within the purview of the statute because,! although 
the disputants did not stand in the proximate relationship 
of employer and employee, the trade union was lone com¬ 
posed of people engaged in the same business ajnd which 
acted as agent in seeking employment specifically for a 
member of its own organization. 

In the case at bar it does appear that the appellees are 
not trade unions and they are not seeking employment for 
any of their own members engaged in the same business. 

The Weirton case involved a labor dispute, the employees 
being split into two hostile camps, divided between loyalty 
to the Amalgamated Union and loyalty to the jCompany 
Union. It was held that under the National Recovery Act 
that the United States was the party in interest. 

Appellants might also have cited the cases of Knapp- 
Monarch Co. v. Anderson, 7 F. Supp. 332, Dean j v. Mayo, 
8 F. Supp. 73, and Miller, etc., Co. v. Furniture\ Workers 
Industrial Union , 8 F. Supp. 209, all of which vtere cases 
between trade unions and employers in the same! industry. 

Appellants Have Waived the Statute, j 

It will be noted that appellee filed its bill of complaint, 
obtained a temporary restraining order, and aftdr hearing 
on a motion a temporary injunction was issued, ^he appel¬ 
lants have filed no answer to the bill of compliant, they 
have filed no affidavits, nor have they filed any knotion to 
dismiss the bill of complaint. Hence, for the purposes of 
this record, the allegations of the bill of complaint! are taken 
as confessed, and if the appellants ever had jmy right 
under the statute that right has been waived by their fail- 
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ure to answer and their failure to demand a hearing of 
testimony in open court, with opportunity for cross-exam¬ 
ination, as provided by the statute. 

In the case of Myers v. Louisiana 4* A. Ry. Co., 7 F. Supp. 
92, it appears that members of the Order of Railway Con¬ 
ductors were granted a preliminary injunction restraining 
the railway company from interfering with the selection of 
representatives to confer with company officers concerning 
matters between its members and the company. Among 
other things, Dawkins, District Judge, stated: 

“The matter was submitted upon the pleadings and 
affidavits after hearing without either side requiring 
the presence or!right to cross-examine the deponents.” 

Hence the preliminary injunction was issued without 
testimony in open court. 

Appellee is Entitled to the Injunction. 

We believe that we have successfullv demonstrated that 
this case does not fall within the statute. The next ques¬ 
tion, therefore, is whether under the law generally ap¬ 
pellee is entitled to the injunction. While it is true that 
an individual mav or mav not buv from a particular mer- 
chant, as he is so inclined, and he may also lawfully urge 
others to deal or not deal with the particular merchant, 
a combination of organizations and people, picketing and 
boycotting as has been described in the bill of complaint is 
entirely unlawful. 

In Duplex Printing Press Co. v. Peering, 254 U. S. 443 
(supra), the Supreme Court had before it a case involving 
a combination of persons to aid in a strike in a factory in 
order to compel the owner thereof to unionize the factory 
and to fix hours of labor and wages. There was interfer¬ 
ence with interstate trade through coercive pressure upon 
customers. The case, in its fundamentals, was closely akin 


to the case at bar. An injunction was sought ahd the de¬ 
fense was that the case was one within the terijis of the 
Clayton Act. However the court did not agree | with the 

* I 

defense and granted an injunction against the | unlawful 

i 

combination. 

Again in Hitchman Coal & Colie Co. v. Mitch ell, \ 24:b U. S. 
229, the Supreme Court sustained an injunction against a 
labor union found to be engaged in such unlawful practices. 

Under similar circumstances injunctions werd granted 
in the following cases: 

Waitresses Union, Local No. 249, et al. y. Benish 
Restaurant Company, Inc., 6 F. (2nd) 56^. 

Kinloch Telephone Company v. Local Union No. 2, 
275 Fed. 241. 

Quinlivan, et al. v. Dail-Overland Company, et al., 
274 Fed. 56. 


The proposition is well established that a combination 
looking towards the domination or ruination of jthe busi- 
ness of another by fraud, violence or coercion Is funda- 
mentally unlawful. Indeed appellants concede tlijat if this 
is not a labor dispute they may be enjoined against any 
unlawful interference with appellee’s business,! its em¬ 
ployees or patrons, but contend that the injunction is too 
broad in its scope. And this brings us to the next jquestion. 


The Injunction is Not Too Broad in Scopd. 

While conceding that they may be restrained against acts 
of violence, disorder and unlawful gatherings, jappellees 
contend that the court has no power to restrain them 
against peaceful picketing and boycott. In this conclusion 
they err. What may be a lawful act in itself, if its ultimate 
purpose is unlawful or if it is a step in an unlawful! proceed¬ 
ing, it likewise is unlawful. 
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Another fundamental error in defendants 9 position 
consists in the assumption that all measures that may 
be resorted to are lawful if they are ‘ 4 peaceable,’’— 
that is, if they stop short of physical violence, or coer¬ 
cion through fear of it. In our opinion, any violation 
of plaintiff's legal rights contrived by defendants for 
the purpose of inflicting damage, or having that as its 
necessary effect, is as plainly inhibited by the law as if 
it involved a breach of the peace. A combination to 
procure concerted breaches of contract by plaintiff’s 
employees constitutes such a violation.” II it dim an 
Coal c O Cuke Co. v. Mitchell, 245 U. S. 229, 257 (supra). 


As was said by Mr. Justice Holmes in Swift & Company 
v. United States, 196 U. S. 375: 

“It is suggested that the several acts charged are 
lawful and that intent can make no difference. But 
they are bound together as parts of a single plan, and 
the plans may make the parts unlawful.” 

And again in Aikens v. Wise, 195 U. S. 206, Mr. Justice 
Holmes stated for the court: 

“Xo conduct has such an absolute privilege as to 
justify all possible schemes of which it may be a part. 
The most innocent and constitutionally protected of 
acts or omissions may be made a step in a criminal plot, 
and, if it is a step in a plot, neither its innocence nor 
the constitution is sufficient to prevent the punishment 
of the plot by law . 9 7 

In the case of Waitresses Union, Local No. 249, et al. v. 
Benish Restaurant Company, Inc., 6 F. (2d) 568, it ap¬ 
pears that there was no dispute between the plaintiff and 
its employees and that there had been no strike since the 
business had been purchased over two years before. Neither 
was there any reason or ground for a strike. Held: 

“Under this state of the proofs the trial court held 
that the right of the Benish Company to keep its busi- 


ness running free from molestation or interference by 
parties seeking to injure it and its business through an 
unlawful confederacy or conspiracy betweejn two or 
more third parties is a property right und^r Section 
20 of the Clayton Act, and that an order ienjoining 
what is called peaceful picketing by members of a 
labor union under such circumstances is noli in viola¬ 
tion of the terms of the Act. In this view df the law 
the trial court was clearly right.” (Italics Supplied.) 

In Kinlocli Telephone Com pang v. Local Union No. 2, 
275 Fed. 241, 248, it was held: j 

“Employees testified in this case that tlufv had no 
dispute with their employers, and especially is this 
true in regard to the women, who had a separate con¬ 
tract which appellees threatened that they wcfuld cause 
to be broken. The object and purpose of a temporary 
injunction is to maintain the status quo. *! * *” 


And in Quinlivan et al. v. Dail-Overland Company et al., 
274 Fed. 56, it was held: 

“The objection that peaceful persuasion and peace¬ 
ful picketing were improperly forbidden bvj the final 
order is, to our minds, sufficiently answered bV the con¬ 
siderations announced by the trial judge, viz., that there 
was no longed a controversy between the Overland Com¬ 
pany and its employees respecting terms ahd condi¬ 
tions of employment; that the plant was then running 
at full capacity and full production; that the strike 
had then long ceased to exist, except for certain an¬ 
noying manifestations on the part of a comparatively 
few people; and that none of those so engaged could 
longer be regarded as employees. We cannot say that 
the order complained of violated Section 6 of j the Clay¬ 
ton Act.” (Italics supplied.) 

The preliminary injunction in this case satisfied, in every 
detail, the requirements of the rules of the Supreme Court 
of the District of Columbia and the Federal Equity Rules. 
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The order sets forth in full detail the reasons for the issu¬ 
ance of the same, it is specific in terms, and does describe 
in reasonable detail (which is all that is required) the acts 
to be restrained. 

Appellants Have Failed to Give an Appeal Bond. 

Section 3 of Rule 10 of this Court requires that appel¬ 
lants give bond on appeal to cover costs. Section 4 pro¬ 
vides that no bond shall be required on an appeal from an 
interlocutory order or decree of the Supreme Court of the 
District of Columbia that has been allowed on petition made 
to this Court. While the appeal in this case is from an 
interlocutory order it is not a special appeal, but general, 
and is not an appeal that has been allowed on petition of 
this Court. Hence, it should be dismissed for failure to 
give bond as required. 

The Motion to Dismiss. 

Appellee has heretofore filed a motion to dismiss the 
appeal in this case on the ground that the injunction, not 
being final, is not appealable. Apparently the court has 

taken the view that to decide this motion must necessarilv 

• 

include a consideration of the merits of the case itself, and 
for that reason a consideration of the motion has been 
postponed until final hearing. It is therefore believed that 
in its opinion the court will rule upon the merits of the 
case. 

Conclusion. 

It has been clehrlv demonstrated that the controversv 

•» * 

herein is not a labor dispute within the meaning of the 
LaGuardia-Norris Act. Not being a labor dispute, the acts 
of appellants are unlawful. While some of the acts com¬ 
plained of may be, of themselves, lawful, yet being a part 
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of a general scheme or proceeding they become unlawful 
and should be restrained. 

It is earnestly contended that the injunction granted by 

the court below should be sustained. j 

! 

Respectfully submitted, 

George E. Edeli^, 

l 

Theodore D. Peyser, 
Attorneys for Appellee. 
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